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BRIEF OF APPELLEE.

The statement of facts appearing in appellant's brief

is substantially correct. A statement more in detail,

however, appears in the opinion and judgment of the

Court set out on pages nine to sixteen inclusive of the

Transcript of Record. This opinion of the Court sets

out the merits of the controversy very fully. The peti-

tion of The Cathay Trust, Limited, w^as denied, and

The Cathay Trust, limited, never became a party in

the case of C. R. Bennett vs. F. M. Brooks, in which

The Cathay Trust, Limited, sought to intervene.

On the 9th day of February, 191 1, The Cathay Trust,

Limited, filed a petition for "Allowance of Appeal" in



a matter entitled "In the Matter of The Cathay Trust,

Limited, and C. R. Bennett and F. M. Brooks" (Trans.,

p. 17). This petition states, among other things, that

The Cathay Trust, Limited, "does hereby appeal from

" said order, judgment and decree of the said second

" day of December, 1910, to the United States Circuit

" Court of Appeals for the Ninth Judicial Circuit, for

" the reasons specified in the assignment of errors filed

" herein, and prays that this appeal may be allowed

" and that a transcript of the records, papers and pro-

" ceedings upon which said order, judgment and decree

" were made, duly authenticated, may be sent to the

" United States Circuit Court of Appeals for the Ninth

" Judicial Circuit." When it was served, or whether

served at all on any of the parties to the proceeding,

does not appear.

A Bill of Exceptions entitled in the same matter im-

mediately follows in the Transcript of Record. (See

Trans., pp. 18-19-20).

Then follows Assignments of Errors in the same mat-

ter, namely, "In the Matter of The Cathay Trust, Lim-

ited, and C. R. Bennett and F. M. Brooks," setting out:

" Comes now The Cathay Trust, Limited, and in con-

" nection with its petition for an appeal assigns the fol-

" lowing errors upon which it will rely upon appeal to

" the United States Circuit Court of Appeals for the

"Ninth Judicial Circuit, to wit:" The grounds are

then enumerated.

Then follows an Order Allowing an Appeal. No



service of this paper appears to be made in the case

on any of the parties.

Then follows an Order Allowing and Settling Bill

of Exceptions.

Then follows Bond on Appeal.

Then follows a Citation on Appeal:

"United States of America—ss.

"The President of the United States to F. M.
Brooks and His Attorney, Wm, S. Fleming, Greet-

ing:

"You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit to be holden at the City of

San Francisco in the State of California within

thirty days from the date hereof, pusuant to an order

allowing an appeal, or record in the Clerk's office

of the United States Court for China wherein the

Cathay Trust Limited, a Corporation, is appellant

to show cause if any there be, why the decree ren-

dered against the said appellant as in the said order

allowing appeal mentioned, should not be corrected,

and why speedy justice should not be done to the

parties in that behalf.

"Witness, the Honorable Edward D. White,

Chief Justice of the Supreme Court of the United

States, this 9th day of February, 191 1.

RuFus H. Thayer,

Judge of the United States Court for China."

This, substantially, completes the Transcript of Rec-

ord. No writ of error appears in the Transcript.
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POINTS AND AUTHORITIES.

APPEALS ONLY LIE IN CASES IN EQUITY AND ADMIRALTY.

The action of C. R. Bennett vs. F. M. Brooks, in

which The Cathay Trust, Limited, sought to intervene,

is an action at law to recover eight thousand four hun-

dred and fifty (8450) taels, the purchase price of seven

(7) rubber shares bought by plaintifif at the request of

the defendant, and it is claimed by the appellant that

on June 29, 1910, the judgment creditor, C. R. Ben-

nett, transfered to The Cathay Trust, Limited, all sums

of money which he might be entitled to from the de-

fendant in that particular action of ""C R. Bennett vs.

F. M. Brooks," and by virtue of that assignment the

said The Cathay Trust, Limited, claimed to be the

owner of all sums due and owing by F. M. Brooks to

said C. R. Bennett. Hence it appears that the appel-

lants in this case are endeavoring to review by appeal

a judgment of the United States Court for China in

an action at law. This is contrary to the rule laid down

in the Circuit Court of Appeals of this Circuit.

In Toeg YS. Suffert, 167 Fed., p. 125, it is said:

"It is apparent from a reading of this section that

it was the intention of Congress to recognize the dis-

tinction between cases at law and cases in equity and

admiralty, and to provide that the mode of pro-

cedure by which the appellate jurisdiction of this

Court may be invoked shall conform in all respects

to the statutes and rules of court governing appeals



and writs of error from the District and Circuit

Courts. The statute is not unlilce the statute which

was construed in Chase vs. United States, 155 U. S.,

489, 15 Sup. Ct., 174, 39 L. Ed., 284. The case

could have been brought to this Court only upon

writ of error. For want of jurisdiction we are re-

quired to dismiss the appeal, notwithstanding that

the appellee has made no motion nor appearance

herein. Jones vs. La Vallette, 5 Wall., 579, 18 L.

Ed., 550; Geneves vs. Campbell, 11 Wall., 193, 20

L. Ed., no; Bevins et al. vs. Ramsay et al., 11

How., 185, 13 L. Ed., 657; Behn, Meyer & Co. vs.

Campbell & Go Tauco, 200 U. S., 61 1, 26 Sup. Ct.,

753, 50 L. Ed., 619."

The same question arose in the case of Price vs.

United States, 169 Fed., Page 792; the records in the

Suefifert and Price cases being similar. In the Price

case, l6g Fed., Pgs. '/Q2-g3, this Court said:

"An examination of the record shows that a bill

of exceptions was presented by the defendant in

the court below and settled by the trial judge, and

that an assignment of errors was likewise presented

by the defendant, along with a petition for an

'allowance of appeal . . . for the reasons spec-

ified in his assignments of error herein,' and pray-

ing that the transcript, papers and proceedings be

sent to this Court, upon which proceedings the

court below made an order allowing an appeal

and directing a 'certified transcript of the record,

testimony, exhibits, and all proceedings herein be

forthwith transmitted to said United States Cir-



cuit Court of Appeals of the Ninth Judicial Cir-

cuit.' The record further shows a citation ad-

monishing the appellee to 'appear at this Court

within 30 days from the date of this writ, pursuant

to an appeal filed in the clerk's office of the United

States Court for China, wherein S. R. Price is the

defendant,' issued in the name of the Chief Justice

of the United States, signed by the Judge of the

United States Court for China, and attested by the

Clerk of that Court, and that a deposit of money
was made with the clerk of the court in lieu of a

bond for costs in the appellate court.

"We are not authorized to abolish the distinc-

tion between a writ of error and an appeal, and,

as in this case no writ of error was in fact issued,

we have no jurisdiction of the suit. Ex Parte

Ralston, 119 U. S., 613, 614, 7 Sup. Ct, 317, 30 L.

Ed., 506; Mussina vs. Cavazos, 6 Wall., 355, 18 L.

Ed., 810; Bondurant vs. Watson, 103 U. S., 278,

26 L. Ed., 447."

No writ of error was ever issued in the case at bar.

No writ of error was applied for. Under the au-

thority of these cases this case can only be considered

by this Court upon writ of error and hence the Court

is without jurisdiction to inquire into the merits of

the controversy.

In Rouse vs. Hornsby, 67 Fed., page 221, the Cir-

cuit Court of Appeals, Eighth Circuit, said:

"This case was brought here by both writ of

error and on appeal, the defendants being in doubt



whether this Court would treat the intervening

petition, setting up a legal demand accruing

against the receivers, as an action at law or a suit

in equity. As the intervening petition set up a

cause of action exclusively cognizable at law, and

was tried by^ jury as such, a writ of error was the

appropriate mode of bringing the record into this

Court."

Section 3, Act June 30, 1906, c. 3934, 34 Stat., 815,

U. S. Comp. St., Supp. 1907, p. 798, creating a United

States Court for China, provides:

"That appeals shall lie from all final judgments

or decrees of said court to the United States Cir-

cuit Court of Appeals of the Ninth Judicial Cir-

cuit, and thence appeals and writs of error may be

taken from the judgments or decrees of the said

Circuit Court of Appeals to the Supreme Court

of the United States in the same class of cases as

those in which appeals and writs of error are per-

mitted to judgments of said Court of Appeals in

cases coming from District and Circuit Courts of

the United States."

ORDER OF COURT REFUSING INTERVENTION NOT APPEAL-

ABLE.

In Lewis vs. Baltimore R. R. Company, 62 Fed.

221 , the Circuit Court of Appeals said:

"All funds not needed for the first mortgage are

reserved for the future order of the Court. No
right of the petitioner has been fully adjudicated



by any of the orders of the Court. Besides this

refusal of the Circuit Court to admit Street as a

party is not an appealable order. It is in no sense

a final judgment. It concludes no right. In the

language of Waite, C. J., in Ex Parte Cutting, 94
U. S., 22: 'No appeal lies from the order refusing

them leave to intervene to become parties. That

was a motion in the cause, and not an independent

suit in equity, appealable here.' Were the courts of

last resort to entertain appeals to make a person a

party, causes would be constantly going up piece-

meal, great confusion would be created, and insuf-

ferable delays caused. The petitioner, not being a

party to the suit, cannot be heard on an appeal there-

from. Ex parte Cutting, supra. The motion for

a mandamus is refused."

In Creditors Commutation Co. vs. U. S., 91 Fed.,

572, it is said:

"The trial court could not and did not, finally

adjudicate any of the questions which were pre-

sented by the intervening complaint, for the reason

that it refused to give the petitioners a standing in

court to be heard with respect to such questions,

and also refused to permit the intervening com-

plaint to be filed and become a part of the record.

None of the issues, therefore, which were tendered

by the petitioners in their intervening complaint,

ever passed under judicial review in such a man-
ner as to estop the petitioners from tendering like

issues on any future occasion, because the trial

court refused to allow such issues to be incorpor-

ated into the pending suits in such form that they



could be tried and determined. When such action

is taken—that is to say, when leave to intervene in

an equity case is asked and refused,—the rule so

far as we are aware is well settled that the order

thus made denying leave to intervene is not re-

garded as a final determination of the merits of the

claim on which the intervention is based, but leaves

the petitioner at full liberty to assert his rights in

any other appropriate form of proceeding. Such

orders not only lack the finality which is necessary

to support an appeal, but it is usually said of them

that they cannot be reviewed, because they merely

involve an exercise of the discretionary powers of

the trial court. Ex parte Cutting, 94 U. S., 14;

Hamlin vs. Trust Co., 47 U. S. App., 422, 428,

429, 24 C. C. A., 271, and 78 Fed., 664; Jones &
Laugh/ins vs. Sands, 51 U. S. App., 153, 157; 25

C. C. A., 233, and 78 Fed., 913; in re Street^ Peti-

tioner, 8 U. S. App., 645, 650, 10 C C. A., 446, 62

Fed. 218. . . .

"The answer to this suggestion is that the trial

court, by inserting such a clause in its order ex-

planatory thereof, could not give an efifect to

the order which was in any respect diflferent from

the effect which it had by virtue of the nature of

the proceeding in which the order was made. The
intervening petition merely invoked the discre-

tionary power of the court, and it could exercise

no other power in the premises, whatever the pur-

pose of the Court or its own declaration on the

subject may have been. The fact is that the lower

court simply exercised its discretionary authority

in denying leave to intervene, and it did not sue-
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ceed in rendering a judgment upon the merits of

the petitioners' claim which will conclude them

in any subsequent suit, although it may have in-

tended to do so."

In Ex parte Cutting, U. S. Sup. Court, 94, p. 21-22,

Mr. Chief Justice Waite said:

"From this it is apparent that if one wishes to

intervene and become a party to a suit in which he

is interested, he must not only petition the court to

that effect, but his petition must be granted; and

while it is not necessary for him to show that he

has actually been admitted by an express order

entered upon the record, he must at least make it

appear that he has acted or has been treated as a

party. That, as we have seen, is not the case here.

These petitioners seem to have been content to

leave their interests in the lands of Akers; and,

when he went out, they went with him. That the

Court understood this to be so is apparent from

the following statement made by the judges in

their return to the rule to show cause: 'On June

6, 1876, . . . said Akers and said St. Louis

County withdrew their answers and dismissed their

cross-bills, both said Akers and said St. Louis

County purporting to act for themselves as stock-

holders, and for all other stockholders who might

join them.'
"

For the very excellent reasons set out by Judge

Thayer in said Transcript, p. 9, he refused to permit

the appellant to intervene, and hence under the au-
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thorities no appeal will lie from that order. The

Court disposes of this matter in these words:

"The Court knows no reason why the parties in

this case should not have disclosed all of the parties

in interest. If, by reason of failure to do so, the

rights of a party claiming to be the actual party in

interest are put in jeopardy, the excuse offered that

he was restrained from disclosing his interest in the

original petition by any rule of pleading having

force in this Court, has no foundation and is of no

avail.

"And it is equally true that such interest could

have been disclosed in any formal or informal way
at any stage of the proceedings prior to the judg-

ment, so as to have been effective, certainly, as

against the defendant, and probably as against all

third parties.

"The record discloses Bennett as plaintiff and

as the only party in interest. How long can the

assignee safely keep silent respecting his interest in

these choses in action? Is the assignee charged

with no duty to protect his interests by giving full

notice and how long can he keep silent and save

his property as against third parties to whom Ben-

nett is a judgment debtor?"

CITATION ON APPEAL IS DEFECTIVE IN THAT:

(a) Does not include one of the parties to the pro-

ceeding, viz., C. R. Bennett.

(b) It does not contain the title of any cause.
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(c) Issued before the entry of any order or judg-

ment.

Assignment of errors makes no prayer for reversal

required by Section 997 of Rev. Statutes, nor does the

petition for allowance of appeal contain any prayer,

nor does the record contain such prayer.

See Fink vs. Bay Shore Terminal Co., 144 Fed.

837.

NO ALLEGATION IN PETITION THAT BROOKS HAD NOTICE

OF ASSIGNMENT.

The petition does not allege that Brooks had any

notice of the assignment, nor does it show that he

had any knowledge of such facts concerning the same

that would be sufficient to put him on inquiry, hence

he was entitled to deal with the assignor as if no

assignment had been made. He was justified in pay-

ing the assignor.

Hogan vs. Black, 66 Cal., 41

;

Chaplin vs. Stein, 48 Pac, 607.

The Court had a legal right to permit a set-off.

In U. S. vs. Groswold, 30 Fed., 606, the Court said:

*'In common-law courts it is the established

practice to set-ofif cross-judgments in the same or

different actions, in the same or dififerent courts,

between substantially the same parties, on a rule or
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order obtained on the summary application of

either party to enter satisfaction in both actions

for the amount of the smaller debt. Whart. Law
Diet., 'set-ofif;' Rap. & L. Law Diet., *set-ofTf,' i

Chit. PI., 608."

Assigned judgment may be used for that purpose.

23 Cye., 1480.

In Martin vs. Wells-Fargo & Co., 28 Pac, 958,

the Court said:

"There is no evidence as to whether or not the

corporation had such notice. Underwood attempt-

ed, long after the judgment obtained against Mar-
tin had been entered, to give constructive notice by

filing and recording his assignment in the county

recorder's office of Pima County. Even had it not

been after the right of set-ofif unquestionably arose

between the original parties interested, this did not

amount even to constructive notice, inasmuch as no

law provided for the recording of such assignments.

Underwood having appeared in the court below to

resist the motion upon the ground that he was the

equitable owner of the judgment and upon the face

of the record Martin still appearing to be the owner

thereof, it seems to us that the burden rested upon

Underwood to show that Wells, Fargo & Co.'s Ex-

press had notice of the assignment before judgment

was obtained by it against Martin, when the right of

set-off must unquestionably have existed had no as-

signment been made. . . .

"It being the duty of the assignee to give notice



to the judgment debtor of the assignment, in order,

therefore, to defeat the right of set-ofif between the

judgment debtor and his assignor, which the former

seeks to enforce against the judgment, the assignee

must show that he gave the judgment debtor notice,

or that in some way the latter had actual notice of

the assignment before the right originated. There

being no proof that Wells, Fargo & Co.'s Express

had notice of the assignment of the Martin judg-

ment before obtaining judgment against Martin, we
cannot, therefore, find that the court erred in setting

oflf the two judgments, and its judgment is therefore

affirmed."

There is absolutely no evidence that Brooks had any

notice of the assignment of the judgment. It appears

that Brooks consented to a confession of the judgment

with the distinct understanding that certain shares of

stock should be deposited in court and that he would

then satisfy the judgment in full. This he did by off-

setting a judgment against the judgment creditor in his

favor.

On the 8th day of November, 1910, Mr. Brooks filed

his confession of jugment to the action of Bennett vs.

Brooks, and on the same day, 8th of November, 1910,

he also filed with the clerk in the action entitled Leo

Li Ting, Chung ting Que against the same judgment

creditor an assignment from the plaintiffs in said action

to him of the judgment against Bennett. This assign-

ment made Mr. Brooks the sole owner of the judgment

and entitled him to all of the rights and benefits accru-
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ing therefrom and included therein. Bennett had al-

ways been held out as the only party plaintiff in inter-

est in the action of Bennett vs. Brooks, and not until

long after the confession of the judgment in Bennett

vs. Brooks and the filing of the assignment of judgment

in Leo Li Ting et al. vs. Bennett was he notified of the

asserted ownership by the Cathay Ltd. Company, and

Brooks would not have entered any confession of judg-

ment had it not been on the distinct understanding that

the scrip, representing the shares of stock, should be

delivered to him upon the satisfaction by respondent

of the judgment in that action.

The merits of the controversy clearly favor the ap-

pellee and the judgment should be affirmed.

Respectfully submitted.

BERT SCHLESINGER,
Counsel for Appellee.




